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The Challenges of the EU’s Policy of Non-recognition and Engagement

The EU has a strategic interest in eliminating white spots or black holes on the map of its immediate
neighborhood'. The Russia-Georgia war of 2008 called for the need of urgent action and gave the push to a wake-
up of the EU. Guided by the vision that being firm on principle one should be pragmatic in practicez, the EU
started a thorough consideration of a new policy to address the consequences of the war and a new reality
established on the ground. Subsequently, in December 2009 the Political and Security Committee supported the
“EU’s policy of non-recognition and engagement for Abkhazia and South Ossetia” authored by the EU Special
Representative for the Crisis in Georgia. Although classified® and never officially communicated with the
Government of Georgia, the main parameters of this policy have frequently been channeled through various
means that makes its fundamental principles well-known.

The adoption of the EU policy practically coincided with the introduction of the new policy of the
Government of Georgia towards the occupied territories — Engagement Through Cooperation and the Action Plan
for Engagement4. Similarly guided by the need for pragmatism and engagement, as a sovereign actor, Georgia
elaborated own policy towards its regions of Abkhazia and Tskhinvali region/South Ossetia thus establishing a
clear vision and keymechanisms for peaceful reintegration of these territories and their populations into Georgia’s
constitutional ambit’. The EU has welcomed Georgia’s policy as an important tool for reconciliation®.

Since the goals and priorities of the EU policy do not fully coincide with those of any parties’, this paper
aims to examine the main principles of the EU’s non-recognition and engagement policy and their correlation with
the strategic aims and principles of Georgia’s engagement agenda.

a) Non-recognition

Non-recognition of a self-proclaimed independence of Georgian regions of Abkhazia and Tskhinvali
region/South Ossetia is a foremost pillar of the EU policy that shapes the whole vision and approach towards these
entities. The firm position and commitment of the EU on the sovereignty and territorial integrity of Georgia lies at
the heart of the EU-Georgia partnership that within the years advanced to the stage of signature of an Association
Agreement, Deep and Comprehensive Free Trade Agreement (DCFTA) and to the possible introduction of visa-
free regime.
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The continued support for Georgia’sinternationally recognized borders turned into the acknowledgment of
the fact of Russian occupation of its territories.The European Parliament has strongly condemned “the
unacceptable and disproportionate military action by Russia and its deep incursion into Georgia, which violates
international law” andunderlined“that there is no legitimate reason for Russia to invade Georgia, to occupy parts
of it and to threaten to override the government of a democratic country.g”The further statements and EP
resolutions have strengthened the suit’.

The primacy of territorial integrity principle brings the EU and Georgia’s policies together. The unwavering
support for non-recognition policy and the continued reiteration of its firm position appears crucial for Georgia,
since in a situation when due to the position of Russian Federation the UN Security Council will never be able to
adopt a resolution calling on all member states not to recognize the illegal entities of Abkhazia and Tskhinvali
region/South Ossetia, similar to one adopted with regard to Northern Cypruslo, and an implemented paycheck
diplomacy of Russian Federation(although generally perceived as failed'") opting for the legitimization of these
entities'?, the threat for such recognition remains on the agenda.

While the non-recognition course is never questioned by any parties, one should keep in mind that non-
recognition per se implies that places don’t exist in international relations, i.e. the territories failed to achieve
international recognition13 . In this regard, there are no exaggerated expectations on any side, however it is openly
stated that the achievement of maybe not “internationally recognized independence but an enhanced level of self-
sustainability and political maneuverability”'* as well as of de-facto, rather than de jure cooperation with the
external world enabling to actively develop the “statehood”, inter alia through establishing economic ties'> would
be an important goal for the Russian Federation and their backed “authorities” in the regions of Abkhazia and
Tskhinvali region/South Ossetia.

In this regard the advisory opinion of the International Court of Justice (ICJ) in Namibia case is noteworthy
since the ICJ identified those relations which were incompatible with the determination of illegality of
administration, such as entering into treaty relations, invoking and applying already existing treaty relations,
exchanging diplomatic or consular missions and entering into economic relations, in other words any acts or
dealing that could “imply a recognition” that the situation was 1ega116. Hereby, the ICJ introduced the concept that
non-recognition may not per se refer to only diplomatic non-recognition.
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In such ambit, it should not surprise anyone that Georgia sees the pursuit of non-recognition policy not only
through the prism of international recognition vis a vis international law, but through such elements of
engagement as contacts with de-facto authorities, documents for travelling outside the occupied territories,
economic ties and cooperation, capacity building, etc. that could potentially directly or indirectly contribute to the
mentioned aims of de-facto legitimization and therefore in a situation where even the minimum threat for the de
jure recognition persists, prepare the basis for this to happen infuture. This fear of Georgia that such elements of
international engagement might lead down to a slippery slope'’ is understood, especially when some may argue
that at some point engagement increases the prospects for these entities to survive and thereby reduces their
incentives to compromise'®.

Despite the existing fears, Georgia has openly demonstrated its willingness to engage and fully supports the
international engagement with its regions of Abkhazia and Tskhinvali region/South Ossetia. However, the attitude
and vision of the EU and Georgia towards the above mentioned eclements of engagement might vary. These
elements are separately considered below.

b) Contacts with de-facto authorities

With the aim to increase leverage and footprint in the region of Abkhazia and Tskhinvali region/South
Ossetia, the EU has an interest in contacts with de-facto authorities of these entities and in stepping up of a
structured dialogue that would enable the civil society representatives from these regions to freely engage with the
EU". This EU policy stands on the belief that certain number of actors within these entities, including de facto
leadership and civil society members, are becoming more aware of Russia’s impact and real intentions and thus
fear that this will ultimately have negative repercussions on their “sovereignty”*’. Therefore, they have an interest
in closer cooperation with external actors, such as the EU, especially when the latter tries and is advisedto pursue
the policy of a neutral actor".

It has been stated that, though not overtly manifested, Abkhazians have a will to be open towards European
influence and values, however, the exclusion of any interaction with their “official bodies” leads to the lack of
credibility on the Abkhaz side™”. Thus if this element of the EU engagement policy is implemented and if, together
with the neutrality, the engagement would serve as a source for the modernization of Abkhazia, that would make
the EU strategy more acceptableB. The idea behind the readiness of Abkhaz leadership to develop contacts with
the EU is easy to reveal especially when they are also advised that this would increase their chances of gaining
recognition by the EU or by individual EU member states, as well as in case the democratization process develops
within an entity and conforms with international standards, the West will be forced to recognize this process and
participate in it"*.Direct contacts with the EU would also enable them to be seen not as Russian satellites but as
political actors™.

Not surprisingly the willingness to develop contacts with the EU is in no way connected to allowing such
EU engagement within the region that would in reality be the most efficient tool for conflict resolution-the
EUMM is denied the access inside the occupied territories, the activities of international organizations are not
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allowed inside the Tskhinvali region/South Ossetia and in Abkhazia region they were mostly restricted to Gali*®,
thus signalingthe latterthat their presence inside the whole region is not welcomed.

The EU’s soft power is frequently challenged because of the inability of its member states to establish a
principled and united position in the relationship with Russia’’. The policy of non-recognition and engagement
canalso be criticized because of the lack of adequate consideration and even ignoring of Russia’s role over the
regions of Abkhazia and Tskhinvali region/South Ossetia. In this regard the EU sees its position only through the
prism of continuing to insist that Russia complies with its international obligations, in particular with the full
implementation of the Sarkozy-Medvedev ceasefire agreement, including the withdrawal of Russian troops to pre-
war positions> - the requirement in which the EU has not achieved any progress so far* and will hardly achieve
in the nearest future.Therefore, the EU started to elaborate its new policy and plan the future steps taking into
consideration the existing status quo and de-facto accepting the fact that at this stage there cannot be donemuch
other than putting an effort to increase its footprint.

In the context of rapidly advanced EU-Georgia approximation process and having in mind the signed
Association Agreement, it is important for Georgia that the residents of the occupied territories living under the
Russian propaganda30 without the proper access to Georgian information resources, became fully aware of the
benefits and opportunities that are attached to the EUas such and in particular to the EU-Georgia approximation
process. In this regard, the increase of awareness about the EU inside these regions is a strategic interest as well’'.
However, the ways and mechanisms for this increase may vary and this is especially true with regard to the
contacts with de-facto authorities. In a situation of the total political, economic and military control exercised by
Russia®?, any real change of priorities for the de-facto leaderships would question their own financial and even
physical welfare. The latter also stipulates their willingness to maintainthe contacts with the EU representatives
only in case any chance of legitimization is seen.That is why it was also clearly stated that the openness towards
the EU and strengthening of the EU’s role couldn’t be achieved at the expense of infringing or somehow
prejudicing Russian interests™.

In such situation it would be difficult to question the position of Georgia which does not object to informal,
low-level contacts of the representatives of the EU with de-facto authorities that aim to observe the situation on
the ground and monitor the implementation of EU’s mainly humanitarian projects and initiatives inside Abkhazia
region, however, considers the development of any structured dialogue between the two, especially without the
direct involvement of Georgian side, as a threat to its sovereignty and territorial integrity that can potentially have
an advert impact on the EU’s non-recognition policy itself. On its side, the Georgian engagement policy mainly
focuses on engagement with the populations of occupied territories, offering various opportunities, establishing
mechanisms and creating incentives for people-to-people contacts and confidence building®. Although this policy
does not exclude and at this stage proactively suggests the communication with authorities in control inside the
regions of Abkhazia and Tskhinvali region/South Ossetia, Georgia sees the role of the EU rather in supporting
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Georgia’s sovereign incentives and assisting in their implementation rather than in implementing a parallel
engagement without paying a due respect to Georgia’s strategic interests.

¢) Capacity building

Another element of the EU’s engagement policy refers to the implementation of not only humanitarian and
primary needs based projects inside the occupied regions, but the engagement in such fields as economy,
infrastructure rehabilitation, combating organized crime, etc., although with a strong emphasis on avoiding the
politicization of such assistance”.

This attitude is acceptable to de-facto leadership3 % as democratization and building of economy, without
regard to Georgia,is considered as a means for supporting the state-building3 7. Not surprisingly on their visit to
Abkhazia region the representatives of the EU and the UN were urged for the change of the format of the
assistance and were requested to provide the aid in the building and rehabilitation of roads, electricity, sewage and
other community systems, provision of agricultural and community, as well as infrastructure building tech-
niques38.

The potential for the delivery of such assistance is naturally cautiously observed by Georgia since despite a
strong will for de-politicization, the selected fields themselves do not leave much space for flexibility. This is
especially true with regard to economic engagement that is directly linked with the recognition and legitimization
of a number of elements that are integral parts of economic activity. The EU had to itself acknowledge this reality
when with a purpose of avoiding any illicit trade it has linked the application of the DCFTA in relation to
Georgia’s regions of Abkhazia and Tskhinvali region/South Ossetia with the restoration of the effective control
over them™. On the other hand, there is also the Law of Georgia on Occupied Territories operational, which due
to the fact that Georgia is deprived of the possibility to exercise effective control over its territories, makes any
economic activities inside these regions illegal if not conducted in accordance with Georgian legislati0n40.ln this
regard the case of Northern Cyprus is also noteworthy when the European Court of Justice ruled that the EU
member-states could no longer accept movement and phyto-sanitary certificates from TRNC authorities and that
these certificates could only be issued by authorities from the Republic of Cyprus, as well as TRNC postage
stamps were proclaimed “illegal and of no validity™*'.

Some regard that Abkhazia region compared to Tskhinvali region/South Ossetia has a potential for building
a “state” and capacity for self-governance and therefore it should try to pursue democratization and capacity-
building agenda42 that, as indicated above®™, would assist their future recognition. In this situation the
implementation of any economic engagement with Georgia’s regions of Abkhazia and Tskhinvali region/South
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Ossetia and capacity-building of the latter without paying due regard to Georgia would contain serious threats of
legitimization of any illegal entities or institutions within these territories.

d) Travel documents

To combat the isolation of the occupied territories and enable the engagement, EU’s non-recognition and
engagement policy envisages the need for pursuing smart policy on granting visas to inhabitants of Abkhazia
region and Tskhinvali region/South Ossetia as this may also increase the sympathy towards the EU*.

In Georgia’s context the right to freedom of movement, to which the de facto leaderships often refer®, is
irreversibly linked with illegal Russian “passportization” conducted within the occupied territories. The vast
majority of persons residing in these territories possess either an Abkhazian/Ossetian passport, which directly

% and/or a Russian one issued by the latter’s

involves actual symbol and practical aspect of “sovereignty
Embassies in Sokhumi and Tskhinvali. In this regard the report of the Independent International Fact-Finding
Mission on the Conflict in Georgia (commonly known as Tagliavini Report) put straightforward that “the mass
conferral of Russian citizenship toGeorgian nationals and the provision of passports on a massive scale on
Georgian territory, including its breakaway provinces, without the consent of the Georgian Government runs
against the principles of good neighbourliness and constitutes an open challenge to Georgian sovereignty and an
interference in the internal affairs of Georgia.”*’ Hereby, naturally the absolute majority of countries refuse to
grant visas to persons holding such illegal passports48.

In search for a neutral solution and provision of alternative opportunities for travel, Georgia introduced a
Status Neutral Travel Document (SNTD)called as an important step forward in Georgia's engagement strategy and
a de-isolation option*’ Moreover, the issuance of appropriate documents facilitating the enjoyment of human
rights, including the freedom of movement, has been stated as a duty of a sovereign state and thus through
introducing the SNTD Georgia acted as a responsible, flexible, sensitive and pragmatic manner consistent with
international law and practice5 ° The document was designed in a way that its holder is acknowledged as a person
whose nationality is not identified, i.e. the document is neutral with regard to the nationality and contains no state
symbols'. The SNTD has been recognized by 12 countries so far including US and 9 EU member states (Estonia,
Lithuania, Latvia, Slovakia, Romania, Hungary, Czech Republic, Poland, Bulgaria, US, Japan and Israel).
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Obviously the further recognition of the document by Western European countries would make it more
operational and demanded.

Despite some options and alternatives offered, de-facto authorities in the region of Abkhazia and Tskhinvali
region/South Ossetia show little flexibility when it comes to finding compromise solutions to travelling
issue®®. Various suggestionswere rejected outright and the SNTD has been disapproved53 as a Georgian initiative
and engagement strategy instrument.The position of Georgia to strongly oppose any attempts of legitimization of
either Abkhazian/Ossetian or illegal Russian passports is perfectly understandable, as consistent with international
law, even for those who despite this acknowledgment still continue to urge for allowing Abkhazians and Ossetians
to travel with illegal documents™*. Granting of visas in such passports would undermine the EU’s non-recognition
policy as well. Hereby, it is important for Georgia and the EU to pursue the firm policy of preventing the
legitimization of illegal travel documents and at the same time maintain close cooperation on jointlysuggesting the
neutral solutions, inter alia the SNTD, as a means for enjoying the freedom of movement.

Conclusion

The main goal of the EU’s non-recognition and engagement policy is to increase the footprint in Georgian
regions of Abkhazia and Tskhinvali region/South Ossetia currently occupied and effectively controlled by Russia.
Through the means of contacts, provision of various assistance, potential suggestion of educational and other
opportunities, the policy aims to increase EU’s visibility and show the alternative to Russian influence. However,
over the several years after the launch of the EU’s strategy little impact can be observed on the ground and the
policy’s content remains unclear’>.On one side this is conditioned by the restrictive Russian policy conducted in
occupied territories and the position of the de-facto leaderships which try to link every possible engagement with
the prospects of legitimization and the engagement policy of Georgia, on the other, which tries to eliminate such
legitimization risks and sees the EU primarily as the strategic partner in the implementation of its own
engagement policy.

After all, the EU, despite its efforts, cannot be seen as a neutral mediator as the fundamental pillar for its
policy is non-recognition and this is what makes it a fellow of Georgia’s engagement strategy.These two are also
common in the aims of designing mechanisms for de-isolation of occupied territories, increasing the awareness
about the EU inside the respective regions and providing various social, economic, educational and other
opportunities to the residents of these territories. However, the fear of being rejected makes the EU keener to put a
blind eye on a partnership with Georgia when offering the mentioned opportunities, while the strategic interest of
Georgia rests in showing to its regions of Abkhazia and Tskhinvali region/South Ossetia that EU and Georgia are
becoming synonyms, that Georgia is practically the EU, it moves to the EU with a rapid speed and therefore all
the benefits and opportunities that may bestemming from the relationships with the EU cannot be achieved
without paying a due regard to Georgia and agreeing on its relevant participation. Hereby, it is important that the
EU engagement does not come on unconditional basis and without reciprocal concessions™® as well as without
thoroughly assessing and discussing all the threats that may be attached to the implementation of some elements
of the EU policy considered above.
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At this stage, when the political leverage ofRussia cannot be disregarded, it is important for the EU and
Georgia to target bottom-up venues for conflict transformation which remain open and freer from the constraints
of regional and international politics and focus on people, facilitate dialogue, confront misperceptions and bridge
narratives’’. Engagement with the ordinary residents of occupied territories, supporting and assisting the latter in
their efforts for a better life, counting on their pragmatism and willingness in this regard, and at the same time
continuing endeavors to ensure the compliance of all the parties with international obligations could be the key
elements of both EU’s and Georgia’s engagement policies that in medium or long term perspectives might bring

tangible results.
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